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SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
Purpose 

1. This Memorandum has been prepared by the Scottish Government to assist the 
Subordinate Legislation Committee in its consideration of the Home Owner and Debtor 
Protection (Scotland) Bill.  This Memorandum describes provisions in the Bill conferring power 
to make subordinate legislation which were either introduced to the Bill or amended at Stage 2.  
The Memorandum supplements the Delegated Powers Memorandum on the Bill as introduced. 

2. During the Stage 2 proceedings, a number of the delegated powers were modified.  These 
changes respond positively to the comments made by the Parliamentary Committees which 
scrutinised the Bill.  Outlined below are descriptions of the relevant powers which have been 
modified, and explanations of why the additions, amendments and alterations have been made 
and are considered appropriate. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
INTRODUCED OR AMENDED AT STAGE 2 

Section 4 – pre-action requirements 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 

3. Section 4 of the Bill makes provision to introduce pre-action requirements which must be 
satisfied by creditors prior to making an application to the court in relation to residential 
property.  Section 4 inserts powers into the relevant legislation to make further provision about 
those pre-action requirements set out on the face of section 4.  

Reason for taking power 

4. The original Delegated Powers Memorandum set out the reasoning.  In particular, there is 
a need to update the pre-action requirements from time to time, in order to reflect the 
development of best practice and financial circumstances. 
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Stage 2 amendment 

5. During Stage 1, the Subordinate Legislation Committee raised concerns in relation to the 
power to add further pre-action requirements and to modify any enactment, recommending that 
significant restrictions should be placed on the scope of the powers, or that orders made under 
the powers be made subject to super-affirmative procedure. 

6. Section 4 was amended at Stage 2 to remove from new section 24A(8) of the 
Conveyancing and Feudal Reform (Scotland) Act 1970, and new 5B(8) of the Heritable 
Securities (Scotland) Act 1894, the power to add further requirements and to modify enactments. 

Effect of stage 2 amendment and on subordinate legislation making power 

7. The Stage 2 amendment restricts the power to make further provision about the pre-action 
requirements in response to the Subordinate Legislation Committee’s concerns that the powers 
were too wide.  The amendment gives a better balance by removing the power to add new 
requirements (while retaining the right to modify existing requirements). 

8. It is necessary to have flexibility to adjust the pre-action requirements in response to 
changes in the wider regulatory landscape.  It is therefore important that the order-making power 
remains wide enough to enable subordinate legislation in response to such changes.  

9. This approach satisfies the recommendations of the Subordinate Legislation Committee.  
We therefore consider it unnecessary to make exercise of the powers subject to super-affirmative 
procedure. 

Section 7 – representations in proceedings etc 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

10. Section 7 of the Bill provides that a debtor or entitled resident may be represented by an 
approved lay representative in certain proceedings relating to residential property.  It also 
contains a power for Scottish Ministers to prescribe a person or body able to approve an 
individual for the purposes of representing a debtor or entitled resident. 

Reason for taking power 

11. The power will ensure that provision of lay representation is limited to approved 
individuals.   

Stage 2 amendment 

12. Section 7 was amended at Stage 2 to enable Scottish Ministers to prescribe descriptions 
of persons or bodies as well as named persons or bodies to approve lay representatives.  It was 
also amended to allow the order to specify procedures for withdrawal of approval, and to make 
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provision requiring prescribed persons or bodies to provide information to Scottish Ministers 
about approvals and withdrawals of approval. 

Reason for choice of procedure 

13. Power to prescribe descriptions of persons or bodies to approve lay representatives:  In 
addition to the power to prescribe named persons or bodies, we considered it necessary to 
introduce a new power to prescribe descriptions of persons or bodies.  In practice both powers 
will be used in accordance with pre-existing criteria for accreditation of providers of information 
and advice.  The power will avoid the need for repeated updating of a list of prescribed bodies 
when new bodies are accredited or lose accreditation. 

14. Before making an order under of section 24E(3) of the 1970 Act and section 5F(3) of the 
1894 Act, the Lord President of the Court of Session must also be consulted.  As such, the lower 
level of scrutiny afforded by negative resolution procedure is considered appropriate. 

15. Power to prescribe procedures for withdrawal of approval:  We considered that it was 
necessary for the Bill to give Ministers the power to set out procedures for withdrawal of 
approval of lay representatives by prescribed persons or bodies.  It is vital to ensure that lay 
representatives perform competently in representing the interests of their clients, as well as not 
jeopardising the smooth running of court business.  It is important therefore for Ministers to have 
the power to set out procedures for withdrawal of approval of lay representatives by the 
prescribed organisations if, for example, there is a particular lay representative against whom 
repeated criticisms and concerns are expressed, either by their clients or the Sheriff.  It is 
considered appropriate that this matter be addressed through subordinate legislation so as to 
facilitate the monitoring of, and flexibility in, processes for withdrawal of approval.  

16. The Bill as introduced contained a corresponding power to prescribe procedures for 
approval, the exercise of which is subject to negative procedure of the Scottish Parliament.  The 
power essentially enables Scottish Ministers to flesh out the administrative processes involved in 
withdrawal of approval, it is therefore considered appropriate for orders relating to such matters 
also to be subject to negative procedure. 

17. Power to require prescribed persons or bodies to provide information:  We considered it 
useful to introduce a power to require prescribed persons and bodies to provide information to 
Scottish Ministers about approval or withdrawal of approval of lay representatives.  This will, for 
example, enable Scottish Ministers to collect information to ascertain whether appropriate access 
to lay representatives is available in all courts, and to assess the effectiveness of the new 
legislation. 

18. Orders made under this power will relate to the provision of information about persons 
approved, or whose approval is withdrawn.  They will not impose a heavy burden on those from 
whom information is sought, being the bodies which have given, or withdrawn, approval.  It is 
therefore considered that the lower level of scrutiny afforded by negative procedure is 
appropriate. 
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Section 9 – certificate for sequestration 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 

19. Section 9 of the Bill provides for a new route into bankruptcy on the basis of a certificate 
completed by an authorised person and a power for Scottish Ministers to make regulations in 
relation to the certification process.   

Reason for taking power 

20. The reasons for the power were set out in the original Delegated Powers Memorandum.  
Delegating administrative processes allows the Scottish Government to adjust procedural rules in 
response to changing circumstances.   

Stage 2 amendment 

21. During Stage 1, the Subordinate Legislation Committee considered the scope of the 
power in the inserted section 5B(5)(e) (as inserted by section 9).  As the Scottish Government 
indicated in its response, as it is intended that the scope of the power in section 5B(5)(e) only 
relates to formalities of process and advice and information requirements, and not additional 
substantive conditions, this power could be drawn more narrowly to reflect that limited scope. 

22. Subsequently, section 9 was amended at Stage 2 to remove Scottish Ministers’ power to 
add further conditions which must be met before a debtor application for sequestration may be 
made and to remove or otherwise vary those conditions. 

Section 10 and 13 – trust deeds and related procedure 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 

23. Section 10 of the Bill amends the definition of “trust deed” in section 5(4A) of the 1985 
Act, to include trust deeds which exclude specified creditors or assets.  The introduced version of 
the Bill allowed (at new section 5(4A)(b)(iii) of the 1985 Act) Scottish Ministers to prescribe 
other classes of property which could be excluded. 

Stage 2 amendment 

24. Section 10 was amended at Stage 2 to remove this power, as the class of property which 
could be excluded is now prescribed on the face of the Bill.  Section 13 was also amended to 
remove the now redundant associated amendment to the procedure provision in the 1985 Act. 
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Section 15(1)(a) – ancillary provision 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative or negative resolution of the Scottish Parliament 

Provision 

25. Section 15(1)(a) of the Bill confers on Scottish Ministers a power to make by order such 
supplemental, incidental or consequential provision as they consider necessary or expedient for 
the purposes of, in consequence of, or for giving full effect to any provision of the Bill.  Such an 
order may modify any enactment. 

Reason for taking power 

26. The power allows consequential modifications to the existing law.   

Stage 2 amendment 

27. In response to the concerns of the Subordinate Legislation Committee at Stage 1 about 
the extent of the powers being conferred on Scottish Ministers in this Bill, section 15 was 
amended at Stage 2 to require every order under section 15(1)(a) to be made under affirmative 
procedure.  Previously, that procedure applied to orders which modified the text of an Act, but 
otherwise negative procedure applied. 
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